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the Ostrom case, since, under the previous decisions of the District Court for 
the Southern District of New York, the case was not removable to that court 
The view taken in the Keating case, however, is that the language of section 51 
is wholly inapplicable to a case where an alien is a defendant, that an alien may 
be sued by a citizen in the federal court of any district where he may be found, 
and that if section 51 would not prevent his being sued by a citizen in the 
federal court of a given district, it will not prevent his being brought into the 
same court by the removal of a suit which he has first instituted in the state 
court That an alien may be sued in the federal courts in whatever district 
he may be found was settled by In re Hohorst (1893) 150 U. S. 653, 14 Sup. Ct 
221, and Barrow S. S. Co. v. Kane (1898) 170 U. S. 100, 18 Sup. Ct 526. The 
reasoning of the Keating case seems sufficient to distinguish Ex parte Wisner, 
and in view of the criticism which that case has received and the confusion it 
has caused, the courts would seem justified in limiting its doctrine as narrowly 
as possible. It is to be hoped that Congress or the Supreme Court will shortly 
clear up the uncertainty in which the whole subject is involved. 



Statute of Frauds — Oral Contract to Devise — Effect of Part Perform- 
ance. — The plaintiff and her stepfather in 1865 entered into an oral agree- 
ment with the intestate, whereby the latter agreed to adopt the plaintiff 
and to make her sole heir, in consideration of having the control and custody 
of her and obtaining her obedience and services as a daughter. The plaintiff 
fully performed, though she was never legally adopted, and no will was made. 
Prior to 1905 in California an agreement of this character was not required to 
be written. Held, that the plaintiff was the equitable owner of all the property 
left by the intestate. Steinberger v. Young (1917 Cal.) 165 Pac. 432. 

The deceased in consideration of the plaintiff's care and affection orally agreed 
to devise and bequeath to her the bulk of his estate. He died intestate, leaving 
an estate of which about one-half was realty. Held, that the contract, though 
not within the statute of frauds as an agreement not to be performed within 
a year, was within the statute as an agreement for sale of realty, since the 
deceased might have performed by devising real estate; that the doctrine of 
part performance had no application, this being an action at law, and that 
recovery could be had only in a quasi-contractual action for the value of the 
services rendered; also, that the statute of limitations did not begin to run 
against such quasi-contractual action until the death of the deceased. Quirk v. 
Bank of Commerce & Trust Co. (1917, C. C. A. 6th) 244 Fed. 682. 

The validity of contracts to bequeath or devise is discussed above in Com- 
ments, p. 542. As to the effect of the statute of frauds, Steinberger v. Young 
follows the former California rule, which was changed by statute in 1905. 
Roger v. Schlotterback (1914) 167 Cal. 35, 138 Pac. 728; see, 18 Columbia L. 
Rev. 95. The federal case is in accord with the more usual rule that the statute 
of frauds applies to a contract of this nature where part of the promisor's estate 
consists of realty. Some courts hold, however, that the equitable doctrine of 
part performance is applicable and is sufficient to take the case out of the statute 
where the promisee, relying upon a promise of payment by will, has rendered 
services of a special character or has otherwise performed in such a manner 
as to make it inequitable not to enforce the contract. Svanburg v. Fosseen 
(1899) 75 Minn. 350, 78 N. W. 4; Teske v. Dittberner (1903) 70 Neb. 544, 98 
N. W. 57. This is opposed to the better reasoned rule stated in the leading 
English case, that part performance is sufficient only when the acts relied on 
are such as unequivocally point to the existence of a contract for the conveyance 
of real estate, such as the entering into possession thereof, and hence that the 
rendering of services does not constitute part performance sufficient to take the 
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case out of the statute. Maddison v. Alderson (1883, H. of L.) L. R. 8 App. 
Cas. 467; Grant v. Grant (1893) 63 Conn. 530, 29 Atl. 15; Grindling v. Reyht 
(1907) 149 Mich. 641, 113 N. W. 290, 15 L. R. A. (N. S.) 466, with note. In 
the absence of an express agreement to pay by will, recovery on a quantum meruit 
for services is limited by the statute of limitations to the services rendered within 
six years preceding the bringing of suit. Hoskins v. Saunders (1907) 80 Conn. 19, 
66 Atl. 785. It seems clearly correct, however, to hold that since an express agree- 
ment to pay by will, even though unenforcible because of the statute of frauds, 
would have prevented any recovery upon a quantum meruit during the lifetime 
of the decedent, the statute of limitations does not in that case begin to run 
until death, and recovery may be had upon a quantum meruit for the whole value 
of the services rendered or support furnished. Schempp v. Beardsley (1910) 
83 Conn. 34, 75 Atl. 141 ; Hull v. Thorns (1910) 82 Conn. 647, 74 Atl. 925. But 
see Banks v. Howard (1902) 117 Ga. 94, 97, 43 S. E, 438, 439. 

Taxation— Federal Income Tax— Stock Dividends.— The plaintiff, as a 
stockholder in a corporation, received a stock dividend representing his share 
of $1,500,000 of undistributed profits earned by the corporation before January 1, 
1913, and transferred, at the time of making such stock dividend, from surplus 
to capital account Being compelled by the Collector of Internal Revenue to 
pay an income tax on the stock so received as equivalent to its par value in cash 
income, he sued the Collector to recover the amount so paid. Held, that under 
the Income Tax Law of October 3, 1913, such stock dividend was capital and 
not income, since the plaintiff's old and new stock taken together merely 
represented the same proportional interest in the same corporate assets which 
his old stock had previously represented. Towne v. Eisner (1918) 38 Sup. Ct 
158. See Comments, p. 553. 

Torts— Labor Unions— Boycott of Materials Made in Non-Union Shop.— 
The plaintiff, who employed non-union men in his factory, sought an injunction 
to restrain the officers and agents of a carpenters' union from: (1) taking steps 
to compel the members to observe the rules of the union prohibiting them from 
working on materials made in non-union shops; (2) sending circulars to the 
plaintiff's prospective customers requesting them in making contracts to provide 
for the employment of union men and the use of union-made materials exclu- 
sively, with the suggestion that in this way labor troubles would be avoided; 
(3) inducing workmen in other trades to quit work on any building because 
non-union men were there employed in installing materials coming from non- 
union shops. Held, that these acts were lawful and that the complaint should 
be dismissed. Bossert v. Dhuy (1917, N. Y.) 117 N. E. 582. See Comments, 
P- 539- 

Torts— Property Accidentally Cast on Land of Another— Unneces- 
sary Damage in Removal.— The plaintiff's boats were carried away by a violent 
storm and left on the defendant's railroad tracks. The evidence showed that 
the defendant company had plenty of time to remove them itself without 
damage, or to permit the plaintiff to do so. Instead, the defendant's wrecking 
crew broke or sawed them up and burned them. Held, that the defendant was 
liable for the value of the boats. Louisville & N. R. R. Co. v. Joullian C1017 
Miss.) 76 So. 769. 

This decision is in accord with the weight of authority to the effect that an 
owner of land may remove chattels accidentally cast on his land provided he 
uses due care in doing so, but may not needlessly injure or destroy them, or 



